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Submitted via SCJC Online Portal and FedEx 
 
Texas Commission on Judicial Conduct 
Office of the State Commission on Judicial Conduct 
P.O. Box 12265 
Austin, TX 78711 
(512) 463-5533 
 
December 22, 2021 
 

RE: Formal Complaint Against Judge James T. ³7XOO\´�6KDKDQ��&RXQW\�
Court Judge of Kinney County, Texas 

 
Grassroots Leadership and Texas Fair Defense Project, through the undersigned 

individuals, formally submits this complaint pursuant to Section 33.021, et seq. of the Texas 
Government Code against -XGJH�-DPHV�7��³7XOO\´�6KDKDQ��&RXQW\�&RXUW�-XGJH�RI�.LQQH\�&RXQW\�
in Texas.  
 

INTRODUCTION 
  

Kinney County Judge Tully Shahan is using the criminal legal system to wage a political 
war against people he believes entered Kinney County via the Texas-Mexico border. Comparing 
this moment to the Battle of San Jacinto in 1873²the final battle in the Texas Revolution against 
Mexico²-XGJH� 6KDKDQ� KDV� VWDWHG� WKDW� ³7H[DV� LV� RQFH� DJDLQ� XQGHU� VLHJH�� DV� WKRXVDQGV� XSRQ�
thousands of illegal aliens invade our State through RXU�ERUGHU�ZLWK�0H[LFR�´�+H�KDV�UHSHDWHGO\�
UHIHUUHG�WR�PLJUDWLRQ�IURP�0H[LFR�DV�DQ�³LQYDVLRQ�´�FODLPLQJ�WKDW�LW�³YLRODW>HV@�WKH�VRYHUHLJQW\�
DQG�WHUULWRULDO�LQWHJULW\�RI�7H[DV�´1 

 
His claims and rhetoric amount to dog-whistling and are grounded in white supremacist 

LGHRORJ\�� $OWKRXJK� -XGJH� 6KDKDQ� FODLPV� WKDW� .LQQH\� &RXQW\� UHVLGHQWV� KDYH� EHHQ� ³DVVDXOWHG��
LQMXUHG��WKUHDWHQHG��UREEHG��DQG�LQWLPLGDWHG�´�KH�KDV�DOVR�DGPLWWHG�QR�UHVLGHQW�KDG�EHHQ�KXUW�E\�D�
migrant,2 and crime data show there has been no rise in violent crime in Kinney County from 2020 
to 2021.3 +LV�UHSHDWHG�FKDUDFWHUL]DWLRQ�RI�PLJUDQWV�DV�³LOOHJDO�DOLHQV�´�³LQYDGHUV�´�DQG�FULPLQDOV�LV�
rooted in nativist conspiracy theories about how Black and brown people are migrating to the 

 
1 Tully Shahan, Joint Statement with County Attorney of Kinney County and Declaration of Local State of 

Disaster (April 21, 2021) (on file with Clerk of Kinney County), 
https://cokinneytx.civicweb.net/document/16670/3.e%20Declaration%20of%20Local%20State%20of%20Disaster%
20for%20Kin.pdf?handle=B7DFA16D4B5F44CE9DBFA7466939E756 (attached as Exhibit A).  

2 Vanessa Croix, Kinney Co. Officials Issue Disaster Declaration, Calling on State Leaders for Help, KENS5.COM 
(April 21, 2021, 6:43 PM CST), https://www.kens5.com/article/news/special-reports/at-the-border/kinney-co-
officials-issue-disaster-declaration-calling-on-state-leaders-for-help/273-1ac31fd5-c37d-4221-8675-d201ab40f6d3.  

3 Brandon Mulder, Fact-Check: Are Migrants Causing 'Carnage' at Border? Abbott's Claims Unfounded, AUSTIN 
AMERICAN-STATESMAN (July 4, 2021, 9:00 AM CST), 
https://www.statesman.com/story/news/politics/politifact/2021/07/04/texas-governor-greg-abbott-says-migrants-
causing-carnage-border-fact-check-false/7842690002/.  

https://cokinneytx.civicweb.net/document/16670/3.e%20Declaration%20of%20Local%20State%20of%20Disaster%20for%20Kin.pdf?handle=B7DFA16D4B5F44CE9DBFA7466939E756
https://cokinneytx.civicweb.net/document/16670/3.e%20Declaration%20of%20Local%20State%20of%20Disaster%20for%20Kin.pdf?handle=B7DFA16D4B5F44CE9DBFA7466939E756
https://www.kens5.com/article/news/special-reports/at-the-border/kinney-co-officials-issue-disaster-declaration-calling-on-state-leaders-for-help/273-1ac31fd5-c37d-4221-8675-d201ab40f6d3
https://www.kens5.com/article/news/special-reports/at-the-border/kinney-co-officials-issue-disaster-declaration-calling-on-state-leaders-for-help/273-1ac31fd5-c37d-4221-8675-d201ab40f6d3
https://www.statesman.com/story/news/politics/politifact/2021/07/04/texas-governor-greg-abbott-says-migrants-causing-carnage-border-fact-check-false/7842690002/
https://www.statesman.com/story/news/politics/politifact/2021/07/04/texas-governor-greg-abbott-says-migrants-causing-carnage-border-fact-check-false/7842690002/
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United States to seize power and undermine the existing culture. Judge Shahan has explicitly 
HVSRXVHG�WKLV�WKHRU\�KLPVHOI��FODLPLQJ�³%LGHQ�LV�GLIIXVLQJ�DOO�RI�WKHVH�SHRSOH� LQ�RXU�FRXQWU\�WR�
FKDQJH�RXU�FXOWXUH�´4  

 
This racist demagoguery would be disturbing coming from any elected official. Here, it is 

especially concerning because Judge Shahan is the judge who is presiding or will preside over 
hundreds or even thousands of misdemeanor criminal cases arising from the current targeting of 
migrants for criminal prosecution in Kinney and other counties. His statements and actions reveal 
bias that violates his ethical duties as a judge, undermines the rule of law, and betrays public trust 
in our legal system. 

 
BACKGROUND 

 
Judge Shahan is at the center of and one of the chief driving forces behind what has become 

a multi-billion dollar state immigration enforcement system brought about through a series of 
county and state disaster declarations, unprecedented quasi-militaristic law enforcement 
occupations and operations,5 and massive funding re-allocations and allocations. The first disaster 
declaration targeting migrants was issued by Judge Shahan in Kinney County on April 21, 2021, 
and gained swift momentum with 14 other Texas counties following his initial declaration, 
adopting his language verbatim.6 Governor Abbott issued his own declaration on May 31, 2021 
and announced his plans to construct a Texas border wall on June 16, 2021, employing similar 
³LQYDVLRQ´�UKHWRULF�DQG�PLJUDQW�FULPH�QDUUDWLYH�WKDW�PLUURUHG�-XGJH�6KDKDQ¶V declaration.7  

 
4 Aaron Nelsen, .LQQH\�&RXQW\�+DV� (PEUDFHG�*UHJ� $EERWW¶V�2SHUDWLRQ� /RQH� 6WDU� /LNH�1RZKHUH� (OVH�� ,W¶V�

Fueling the Hysteria of Some Locals, TEX. MONTHLY (Oct. 29, 2021), https://www.texasmonthly.com/news-
politics/operation-lone-star-kinney-county/.  

5 Approximately 10,000 Texas National Guard (TNG) members and Texas Department of Public Safety (DPS) 
officers now occupy the Texas-Mexico border region on orders from the Texas Governor to arrest and jail migrants 
pursuant to OLS. Greg Abbott (@GregAbbott_TX), TWITTER (Dec. 20, 2021, 10:24 AM), 
https://twitter.com/GregAbbott_TX/status/1472966088182972422. In addition to this surge of state police officers 
and military soldiers in the region, the militarization of the border includes fleets of Humvees and Black Hawk 
helicopters and individuals dressed in military uniform and armed with assault rifles patrolling on private property. 
Melissa del Bosque, Texas National Guard Filmed Trespassing During Border Operations, THE INTERCEPT (Dec. 17, 
2021, 1:00 PM), https://theintercept.com/2021/12/17/texas-border-militarization-national-guard-operation-lone-star/ 
(Local residents in the region, concerned of the militarized operations under OLS, captured images and recordings of 
soldiers armed with assault rifles on their private property). In July 2021, Governor Abbott ordered the Texas National 
Guard (TNG) to collaborate with state police by seizing and arresting people for suspected violations of trespass and 
other state offenses. Press Release, Office of the Texas Governor, Governor Abbott Orders Texas National Guard to 
Make Arrests Related to Border Crisis (July 27, 2021), https://gov.texas.gov/news/post/governor-abbott-orders-texas-
national-guard-to-assist-texas-department-of-public-safety-in-making-arrests-related-to-border-crisis. The 
*RYHUQRU¶V�RUGHU�LV�XQSUHFHGHQWHG�EHFDXVH�KH�LV�³WKH�ILUVW�7H[DV�JRYHUQRU�WR�VHQG�DUPHG�VROGLHUV�WR�DUUHVW�PLJUDQWV�
as quasi-LPPLJUDWLRQ�RIILFHUV�´� GHO�%RVTXH�� supra, at ¶ 6; see also Christopher Sherman, Perry sending National 
Guard troops to border, ASSOCIATED PRESS (July 21, 2014), 
https://apnews.com/article/51ddb1478ad340008e0bde4ff3cc8c20 (describing previous DGPLQLVWUDWLRQV¶� GHSOR\PHQW�
RI�QDWLRQDO�JXDUG�PHPEHUV�KDYH�EHHQ�OLPLWHG�WR�VHUYLQJ�LQ�D�VXSSRUW�UROH��VXFK�DV�LQWHOOLJHQFH�JDWKHULQJ��RU�³GHWHUULQJ�
DQG�UHIHUULQJ´�PLJUDQWV²not detaining people).  

6 Mulder, supra note 3. 
7 Compare Governor of the State of Tex., Proclamation No. 41-3822, 46 Tex. Reg. 3653, 3657-58 (June 18, 2021), 

https://gov.texas.gov/uploads/files/press/DISASTER_border_security_IMAGE_05-31-2021.pdf �FODLPLQJ� WKDW� ³WKH�
ongoing surge of individuals unlawfully crossing the Texas-0H[LFR�ERUGHU�SRVHV�������YLROHQW�FULPH´�DQG�D�³YLRODWLRQ�
RI�VRYHUHLJQW\�DQG�WHUULWRULDO�LQWHJULW\�´���and KVUE-TV, LIVE: Gov. Greg Abbott holds press conference on border 

https://www.texasmonthly.com/news-politics/operation-lone-star-kinney-county/
https://www.texasmonthly.com/news-politics/operation-lone-star-kinney-county/
https://twitter.com/GregAbbott_TX/status/1472966088182972422
https://theintercept.com/2021/12/17/texas-border-militarization-national-guard-operation-lone-star/
https://gov.texas.gov/news/post/governor-abbott-orders-texas-national-guard-to-assist-texas-department-of-public-safety-in-making-arrests-related-to-border-crisis
https://gov.texas.gov/news/post/governor-abbott-orders-texas-national-guard-to-assist-texas-department-of-public-safety-in-making-arrests-related-to-border-crisis
https://apnews.com/article/51ddb1478ad340008e0bde4ff3cc8c20
https://gov.texas.gov/uploads/files/press/DISASTER_border_security_IMAGE_05-31-2021.pdf
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:KDW�KDV�HPHUJHG�LV�³2SHUDWLRQ�/RQH�6WDU´��2/6���D�VWDWH�SURJUDP�WKDW�XVHV�H[LVWLQJ�DQG�

newly-created facets of the criminal legal system to target migrants for arrest on state misdemeanor 
criminal trespass charges. The explicit purpose oI�WKH�SURJUDP�LV�³WR�FDWFK�DQG�MDLO«PLJUDQWV�´8 
Pursuant to this program, state and local agencies have targeted and arrested individuals for alleged 
misdemeanor trespass based on their perceived race and national origin, including immigration 
status,9 and have now arrested more than 2,200 individuals on trespass charges.10 In Kinney 
County alone and since early August 2021,11 more than 1,700 people have been arrested for 
trespass.12 The vast majority²possibly all²of the arrested people are Latinx or Black.13  

 
wall, YOUTUBE (June 16, 2021), https://youtu.be/nppzRbcVx2w (claiming Texas residents were threatened, children 
have been harmed, and homes have been invaded by people who came across the border), with Shahan, supra note 1, 
DW����³7KLV�FRQWLQXDO�YLRODWLRQ�RI�RXU�VRYHUHLJQW\�DQG�WHUULWRULDO�LQWHJULW\�KDV�UHVXOWHG�Ln residents of Kinney County 
EHLQJ�DVVDXOWHG��WKUHDWHQHG�ZLWK�YLROHQFH��DQG�UREEHG�´���But see Brandon Mulder, Are Migrants Causing 'Carnage' 
at the Texas Border?, POLITIFACT (July 2, 2021), https://www.politifact.com/factchecks/2021/jul/02/greg-abbott/are-
migrants-causing-carnage-texas-border-abbotts-/ �GLVSURYLQJ� FODLPV�� WKDW� PLJUDQWV� KDYH� FDXVHG� ³FDUQDJH´� DQG�
³LQYDVLRQ�´�E\ Governor Abbott and Kinney County officials, including Judge Shahan). 

8 Greg Abbott (@GregAbbott_TX), TWITTER (July 26, 2021, 2:41 PM), 
https://twitter.com/GregAbbott_TX/status/1419744773200617478 �³0HHWLQJ� ZLWK� #7'(0�� #7;0LOLWDU\��
@TxDPS, & the Texas Commission on Jail Standards about our plan to catch and jail illegal migrants crossing the 
ERUGHU��7KH�%LGHQ�DGPLQLVWUDWLRQ�FDXVHG�WKLV�FULVLV��7H[DV�LV�VWRSSLQJ�LW�´��� 

9 See, fRU�H[DPSOH��&RPSODLQW��$&/8�RI�7H[��Y��2II��RI�WKH�7H[��*RYHUQRU������8�6��'HS¶W�RI�-XVW��&LY��5WV��'LY���
Dec. 15, 2021) [hereinafter Title VI DOJ Complaint], 
https://www.aclutx.org/sites/default/files/field_documents/ols_trespass_arrest_title_vi_complaint.pdf for an analysis 
of available arrest records and affidavits by DPS officers as demonstrative evidence of stark racial disparities in arrests 
based on race and national origin: 

7KLV� DQDO\VLV� LV� EDVHG� RQ� '36� WURRSHU� DIILGDYLWV� SURYLGLQJ� DUUHVWLQJ� RIILFHUV¶� DFFRXQWV� RI� ����
arrests²72 in Val Verde County and 96 in Kinney County . . . In 57% of cases in Val Verde County, 
the arrest narratiYH�GHVFULEHV�WKH�LQGLYLGXDO¶V�SHUFHLYHG�HWKQLFLW\��FRXQWU\�RI�RULJLQ��DQG�RU�SHUFHLYHG�
immigration status: 17% include perceived ethnicity, 37.5% include country of origin, and 39% 
include perceived immigration status. For Kinney County, of the 96 arrest affidavits analyzed, 33% 
describe country of origin and/or perceived immigration status: 29% include perceived immigration 
status, and 8% include country of origin. (These totals for each category equal more than 100% 
because some narratives include [sic] for example, both perceived race and perceived immigration 
status.).   

10 Arelis R. Hernández, Civil Rights Groups Ask DOJ to Investigate Texas Operation Arresting Migrants, WASH. 
POST (Dec. 15, 2021, 5:25 PM EST), https://www.washingtonpost.com/immigration/civil-rights-groups-ask-justice-
department-to-investigate-discriminatory-texas-operation-that-arrests-migrants-at-border/2021/12/15/183305b0-
5da9-11ec-bda6-25c1f558dd09_story.html �³7KH�YDVW�PDMRULW\�RI�WKH�PRUH�WKDQ�������WUHVSDVVLQJ�DUUHVWV�PDGH�XQGHU�
the program this \HDU� ZHUH� LQ� .LQQH\�´��� #7['366RXWK�� TWITTER (Dec. 12, 2021, 12:49 PM), 
https://twitter.com/TxDPSSouth/status/1470103407058894864 �³$V� SDUW� RI� *RY� #*UHJ$EERWWB7;�
�2SHUDWLRQ/RQH6WDU�>7H[DV�'36�DQG�0LOLWDU\@�KDYH�PDGH�RYHU�������DUUHVWV�IRU�FULPLQDO�WUHVSDVV�´��� 

11 Vanessa Croix, More Than 50 Migrants Arrested in Kinney County so Far in August, KENS5.COM (Aug. 13, 
2021, 7:57 PM CST), https://www.kens5.com/article/news/special-reports/at-the-border/abbott-migrant-arrest-
policy-impact/273-ca8ba0e8-edb6-46ef-a63a-6f8141aa6557 �UHSRUWLQJ�WKDW�.LQQH\�&RXQW\�6KHULII¶V�2IILFH�EHJDQ�
arresting people for trespass as part of OLS since August 4, 2021). 

12 The undersigned complainants have been unable to secure access to records for all arrests to date, despite that 
such records are public records. However, embargoed data obtained from state officials, estimates from defense and 
civil rights groups, reports from news sources, and available arrest records through successful records requests suggest 
that more than 1,700 people have been arrested by Kinney County for trespass under OLS. See also Nelsen, supra 
QRWH����DW������³:LWK�PRUH�WKDQ�������DUUHVWV��RYHUZKHOPLQJO\�RQ�PLVGHPHDQRU�FKDUJHV��WKH�.LQQH\�VKHULII¶V�RIILFH�
has caught more migrants, E\�D�ZLGH�PDUJLQ��WKDQ�DOO�RWKHU�FRXQWLHV�FRPELQHG�´�� 

13 For example, based on 168 arrest affidavits by arresting officers in Val Verde County and Kinney County, 
³����>RI� WKRVH�DUUHVWHG@�ZHUH�UHFRUGHG�DV� µ+�0¶��+LVSDQLF�PDOH��DQG����DV�µ%�0¶��%ODFN�PDOH��´�Title VI DOJ 

https://youtu.be/nppzRbcVx2w
https://www.politifact.com/factchecks/2021/jul/02/greg-abbott/are-migrants-causing-carnage-texas-border-abbotts-/
https://www.politifact.com/factchecks/2021/jul/02/greg-abbott/are-migrants-causing-carnage-texas-border-abbotts-/
https://twitter.com/GregAbbott_TX/status/1419744773200617478
https://www.aclutx.org/sites/default/files/field_documents/ols_trespass_arrest_title_vi_complaint.pdf
https://www.washingtonpost.com/immigration/civil-rights-groups-ask-justice-department-to-investigate-discriminatory-texas-operation-that-arrests-migrants-at-border/2021/12/15/183305b0-5da9-11ec-bda6-25c1f558dd09_story.html
https://www.washingtonpost.com/immigration/civil-rights-groups-ask-justice-department-to-investigate-discriminatory-texas-operation-that-arrests-migrants-at-border/2021/12/15/183305b0-5da9-11ec-bda6-25c1f558dd09_story.html
https://www.washingtonpost.com/immigration/civil-rights-groups-ask-justice-department-to-investigate-discriminatory-texas-operation-that-arrests-migrants-at-border/2021/12/15/183305b0-5da9-11ec-bda6-25c1f558dd09_story.html
https://twitter.com/TxDPSSouth/status/1470103407058894864
https://www.kens5.com/article/news/special-reports/at-the-border/abbott-migrant-arrest-policy-impact/273-ca8ba0e8-edb6-46ef-a63a-6f8141aa6557
https://www.kens5.com/article/news/special-reports/at-the-border/abbott-migrant-arrest-policy-impact/273-ca8ba0e8-edb6-46ef-a63a-6f8141aa6557
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 Once arrested, suspected migrants are processed through the Texas criminal legal system. 
:LWK�-XGJH�6KDKDQ�DW�WKH�KHOP��WKH�.LQQH\�&RXQW\�FULPLQDO�V\VWHP¶V�KDQGOLQJ�RI�2/6�FDVHV�KDV�
been rife with statutory and constitutional violations. For example, during mass magistration held 
in the parking lot of a courthouse,14 people who did not speak English were told to sign a form in 
English with a pre-checked box ostensibly waiving their right to legal counsel;15 hundreds of 
people were detained without counsel appointed or formal charges filed for weeks, some for more 
than a month; hundreds of people have been released or had their cases dismissed for constitutional 
and statutory violations of federal and state law;16 DQG�HYHQ�ZKHQ�D�FRXUW¶V�ODZIXO�UHOHDVH�RUGHU�
has been entered, many have continued to be illegally detained.17 And now, Judge Shahan remains 
the county judge who will preside over these misdemeanor cases, in which he is ethically obligated 
to act impartially.18 This, as we show, is untenable. 
  

COMPLAINT 
 

I. .LQQH\� &RXQW\� -XGJH� 7XOO\� 6KDKDQ¶V� 5HSHDWHG� Racist and Nativist Public 
Statements Violate Canons 2A and 4A(1) of the Texas Code of Judicial Conduct. 

 
Complaint, supra QRWH����VQDSVKRW�RI�GDWD�UHYHDOLQJ�WKDW�³all arrests are of people of color, and almost all are of Latino 
PHQ�´���'DWD�REWDLQHG�IURP�VWDWH�RIILFLDOV��WKDW�DUH�LQDFFHVVLEOH�WR�WKH�SXEOLF��DQG�DQDO\]HG�E\�WKH�XQGHUVLJQHG�OLNHZise 
show that, within 47 days between September 26 to December 6, 2021, 89.5% of 739 people arrested by Kinney 
&RXQW\�DQG�³ERRNHG´�DV�SDUW�RI�2/6�DUH�RI�/DWLQ�$PHULFDQ�RULJLQ��See John Burnett, Texas Gov. Abbott Has A State 
Border Force Jailing Migrants, Which Some Say Is Illegal, NPR, at 01:59-02:06 (Sept. 30, 2021, 4:23 PM EST), 
https://www.npr.org/2021/09/30/1042008504/texas-gov-abbot-has-a-state-border-force-jailing-migrants-which-
some-say-is-ille �DV� RI�6HSWHPEHU������� ³PRUH� WKDQ�����RI� WKRVH� DSSUHKHQGHG� DQG�GHWDLQHG�XQGHU�2/6�DUH� IURP�
0H[LFR�DQG�&HQWUDO�$PHULFD�´�� 

14 Jolie McCullough, 7KDQNV�WR�/RFDO�3ROLWLFV�DQG�D�5DLOURDG��5XUDO�.LQQH\�&RXQW\�$FFRXQWV�IRU�0RVW�RI�7H[DV¶�
Migrant Arrests, TEX. TRIBUNE (Sept. 2, 2021, 5:00 AM CST), https://www.texastribune.org/2021/09/02/texas-
immigration-arrests-jail-kinney-county/ (photograph of parking lot magistration, originally posted on August 6, 2021 
by WKH�.LQQH\�&RXQW\�6KHULII¶V�2IILFH�)DFebook page, attached as Exhibit B). 

15 Id. at ¶ 22 (an Austin-EDVHG�DWWRUQH\�VWDWHG�WKDW�VKH�³ZLWQHVVHG�&RXQW\�-XGJH�7XOO\�6KDKDQ�SURFHVV�WKUHH�PHQ�
last month, . . . their court forms had already been marked to show the defendant had waived their right to counsel 
EHIRUH�WKH�KHDULQJ�EHJDQ�´�DQG�WKH�³RQO\�WKLQJ�WKDW�ZDVQ¶W�ILOOHG�LQ�ZDV�WKH�VLJQDWXUH�RI�WKH�SHUVRQ�FKDUJHG�´�DQG�WKDW�
WKH�³MXGJH�WROG�KHU�WKH�PLJUDQWV�FRXOG�JHW�DWWRUQH\V�ODWHU�LQ�%ULVFRH��EXW�WKHUH�ZHUH�QR�ORFDO�DWWRUQH\V�DYDLODEOH�´�� 

16 Jolie McCullough, Texas Court Orders ReleasH�RI�0RUH�7KDQ�����0LJUDQWV�,PSULVRQHG�LQ�*RY��*UHJ�$EERWW¶V�
Border Security Clampdown,  TEX. TRIBUNE (Sept. 28, 2021, 12:00 PM CST), 
https://www.texastribune.org/2021/09/28/texas-migrants-prison-release/ (In September 2021, State District Judge 
Roland Andrade ordered nearly 250 men, the majority arrested in Kinney County, to be immediately released from 
state custody because they were being illegally detained and held for more than a month without the state filing charges 
against them, citing widespread violations of state law and constitutional rights to due process); Elizabeth Findell & 
Alicia A. Caldwell, Texas Jails Fill With Migrants as Border Arrests Overwhelm Courts, WALL ST. J., (Nov. 8, 2021, 
8:00 AM EST), https://redirect.viglink.com/?u=https%3A%2F%2Fwww.wsj.com%2Farticles%2Ftexas-jails-fill-
with-migrants-as-border-arrests-overwhelm-courts-
11636376402&key=a7e37b5f6ff1de9cb410158b1013e54a&prodOvrd=RAC&opt=false (finding that, as of 
November 1, 2021, approximately 70% of 170 resolved cases were dropped, in some instances for lack of evidence, 
according to court records).  

17 Hernández, supra QRWH�����DW�������³$Q�DWWRUQH\�KHOSLQJ�WR�UHSUHVHQW�WZR�PHQ�DUUHVWHG�XQGHU�D�EULGJH��VDLG�
clients . . . had their cases dismissed after being held for two months. But they were kept in jail weeks after a district 
FRXUW�MXGJH�RUGHUHG�WKHLU�6HSWHPEHU�UHOHDVH�DQG�WKDW�RI�PRUH�WKDQ�����RWKHUV�LQ�FXVWRG\�ZLWKRXW�FKDUJHV�´�� 

18 To our knowledge, Judge Shahan is the only elected official who both issued a disaster declaration and is 
ethically required to remain impartial at all times while presiding over the misdemeanor cases now being filed under 
Operation Lone Star.  

https://www.npr.org/2021/09/30/1042008504/texas-gov-abbot-has-a-state-border-force-jailing-migrants-which-some-say-is-ille
https://www.npr.org/2021/09/30/1042008504/texas-gov-abbot-has-a-state-border-force-jailing-migrants-which-some-say-is-ille
https://www.texastribune.org/2021/09/02/texas-immigration-arrests-jail-kinney-county/
https://www.texastribune.org/2021/09/02/texas-immigration-arrests-jail-kinney-county/
https://www.texastribune.org/2021/09/28/texas-migrants-prison-release/
https://redirect.viglink.com/?u=https%3A%2F%2Fwww.wsj.com%2Farticles%2Ftexas-jails-fill-with-migrants-as-border-arrests-overwhelm-courts-11636376402&key=a7e37b5f6ff1de9cb410158b1013e54a&prodOvrd=RAC&opt=false
https://redirect.viglink.com/?u=https%3A%2F%2Fwww.wsj.com%2Farticles%2Ftexas-jails-fill-with-migrants-as-border-arrests-overwhelm-courts-11636376402&key=a7e37b5f6ff1de9cb410158b1013e54a&prodOvrd=RAC&opt=false
https://redirect.viglink.com/?u=https%3A%2F%2Fwww.wsj.com%2Farticles%2Ftexas-jails-fill-with-migrants-as-border-arrests-overwhelm-courts-11636376402&key=a7e37b5f6ff1de9cb410158b1013e54a&prodOvrd=RAC&opt=false


5 of 11 

 
Kinney County Judge Tully Shahan has demonstrated racial animus toward the hundreds 

of Mexican and Latinx people who have or will appear before him as part of Operation Lone Star, 
WKUHDWHQLQJ�KLV�DELOLW\� WR�DFW� LPSDUWLDOO\�DV� MXGJH��-XGJH�6KDKDQ¶V�SXEOLF�VWDWHPHQWV�GLUHFWHG�DW�
Mexican and Latinx individuals reveal that racism and nativism motivate his embrace and 
enforcement of Operation Lone Star.19 Accordingly, he has shown an inability to execute his 
judicial duties with fairness, with impartiality, and without bias in over 1,700 trespass cases 
against, almost exclusively, Latinx men. For these reasons and as discussed below, Judge Shahan 
has violated Canons 2A and 4A(1) of the Texas Code of Judicial Conduct.  
 

A. -XGJH� 6KDKDQ¶V� [HQRSKRELF� DQG� GLVFULPLQDWRU\� VWDWHPHQWV� LQ� KLV� public declarations 
violate Canon 2A. 

 
Canon 2 of the Texas Code of Judicial Conduct aiPV� WR� ³DYRLG� LPSURSULHW\� DQG� WKH�

DSSHDUDQFH�RI�LPSURSULHW\�LQ�DOO�RI�WKH�MXGJH¶V�DFWLYLWLHV�´20 Canon 2A provides that a judge must 
³FRPSO\�ZLWK�WKH�ODZ�DQG�VKRXOG�DFW�DW�DOO�WLPHV�LQ�D�PDQQHU�WKDW�SURPRWHV�SXEOLF�FRQILGHQFH�LQ�
WKH� LQWHJULW\� DQG� LPSDUWLDOLW\� RI� WKH� MXGLFLDU\�´21 Canon 2A specifically addresses racial bias, 
particularly relevant here: 

 
Judges who freely use racial or other epithets, on or off the bench, create, at the 
very least, a public perception that they will not fairly decide cases involving 
minorities. The administration of justice is prejudiced by the public perception of 
raciDO�ELDV��ZKHWKHU�RU�QRW�LW�LV�WUDQVODWHG�LQWR�WKH�FRXUW¶V�MXGJPHQWV�DQG�RUGHU�22  
 

 
19 The vast majority of approximately 1,700 individuals arrested in Kinney County alone under OLS are Latinx 

and were accused solely of state trespass charges, an admittedly pretextual charge to target people entering the United 
States from Mexico. See Greg Abbott (@GregAbbott_TX), TWITTER (Oct. 28, 2021, 9:08 PM), 
https://twitter.com/GregAbbott_TX/status/1453906456768561154 �FRQILUPLQJ�LQ�DQ�LQWHUYLHZ�WKDW�³LI�>PLJUDQWV@�GR�
come across the border, the National Guard and the Texas Department of Public Safety, they are authorized to arrest 
these people who make it through our blockade efforts and put them in jail for violating a crime of criminal trespass 
LQ� WKH�VWDWH�RI�7H[DV�´���7KHVH�FDVHV�KDYH�UDUHO\�ZLWKVWRRG� OHJDO�VFUXWLQ\��DOWKRXJK� WKH�EDUULHUV� WR�REWDLQLQJ�VXFK�
scrutiny have been immense with denials and delays in appointment of counsel and months to get a court date). Indeed, 
hundreds of cases have been dismissed and not a single case has been brought before a jury, let alone resulted in 
conviction by a jury. See Findell & Caldwell, supra note 16, at ¶¶ 2±4 (finding that only 3 percent of approximately 
1,500 people arrested on OLS trespass charges between July and early November of 2021 have been convicted, all of 
which were by guilty pleas to misdemeanor trespass, and that of 170 OLS resolved cases by November 1, about 70% 
were dropped). Under similar circumstances as here, a federal court recently found that enactment of a facially neutral 
federal law that disparately criminalized Mexican and Latinx migrants could only be explained and was motivated by 
racial animus. U.S. v. Carrillo-Lopez, No. 3:20-cr-00026, 2021 WL 3667330, at *7±16 (D. Nev. Aug. 18, 2021) 
(holding federal reentry law unconstitutional based on years of historical records, legislative background, disparate 
LPSDFW��DQG� ODZPDNHUV¶�XVH�RI� UDFLDO�VOXUV� IRU�0H[LFDQ�PLJUDQWV�HYLGHQFLQJ� WKDW� ODZ�ZDV�HQDFWHG�ZLWK�UDFLVW�DQG�
nativist intent against Mexican and Latinx migrants). Here, the application of a facially neutral criminal law disparately 
criminalizing Mexican and Latinx migrants similarly is motivated by racial animus. 

20 Code Jud. Cond. Canon 2 (Tex. Sup. Ct. 2019). 
21 Code Jud. Cond. Canon 2A (Tex. Sup. Ct. 2019). 
22 In re Lowery, 999 S.W.2d 639, 656±57 (Tex. Rev. Trib. 1998) (internal quotations omitted). See also Interview 

by Quassan Castro with bell hooks (July 24, 2013), https://www.jetmag.com/made-of-shade/bell-KRRNV���³:H�FDQ¶W�
combat white supremacy unless we can teach people to love justice. You have to love justice more than your allegiance 
to yoXU�UDFH��VH[XDOLW\�DQG�JHQGHU��,W�LV�DERXW�MXVWLFH�´��� 

https://twitter.com/GregAbbott_TX/status/1453906456768561154
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Where a judge had created a public perception of bias based on race, ethnicity, or national origin, 
the judge not only failed to promote public confidence in the integrity and impartiality of the 
judiciary in violation of Canon 2A but also cast public discredit upon the administration of justice 
in violation of Article V, Section 1-a(6)(A) of the Texas Constitution.23 

 
Here, Judge Shahan created a public perception of bias based on race, ethnicity or national 

origin, specifically bias against Latinx people and migrants, when he repeatedly characterized 
PLJUDQWV� RI� /DWLQ�$PHULFDQ� RULJLQ� DV� ³LOOHJDO� DOLHQV�´� ³LQYDGHUV�´� DQG� FULPLQDOV�� FODLPHG� WKDW�
FRXQW\�UHVLGHQWV�KDYH�EHHQ�³DVVDXOWHG��LQMXUHG��WKUHDWHQHG��UREEHG��DQG�LQWLPLGDWHG´�E\�PLJUDQWV�
while admitting no resident had not been harmed by a migrant; and referred to migration from 
0H[LFR�DQG�6RXWK�$PHULFD�DV�DQ�³LQYDVLRQ´�DQG�³VLHJH´�RI�7H[DV� 

 
-XGJH�6KDKDQ¶V�UHSHDWHG�FKDUDFWHrization of people without United States citizenship as 

³LOOHJDO�DOLHQV�´�³LQYDGHUV�´�DQG�FULPLQDOV�KDV�EHHQ�GLUHFWHG�DOPRVW�H[FOXVLYHO\�WRZDUG�0H[LFDQ�
and other Latinx people and is rooted in racism and nativism.24 Multiple courts have recognized 
that, since the 1920s, nativist policymakers and eugenics proponents have used these terms in 
conjunction with discredited pseudoscientific and conspiracy theories to justify their racialization 
DQG�FULPLQDOL]DWLRQ�RI�0H[LFDQ�DQG�RWKHU�/DWLQ[�³DOLHQDJH´�WR�SUHVHUYe the white race in the United 
States.25 By using these terms about migrants repeatedly throughout his declarations, Judge Shahan 
similarly showed, or created the appearance of, an intent to target people based on their race and 
perceived immigration status, particularly Mexican and Latinx people believed to have crossed the 
Texas-Mexico border. Moreover, by combining the use of racialized labels with his call to 
criminalize migration from Mexico and South America, Judge Shahan reveals that the purpose of 
participation in OLS is to target people based on their race and immigration status. In this context, 
the use of these terms serves no legitimate judicial purpose other than to stoke racist and nativist 
ideologies rooted in anti-immigrant, nationalist, and white supremacist ideology against Mexican 
and Latinx people,26 WR� FRQIODWH� %ODFN� RU� /DWLQ[� SHRSOH� DV� FULPLQDOV�� ³LOOHJDO� DOLHQV�´� DQG�
³LQYDGHUV´� EHFDXVH� RI� WKHLU� SHUFHLYHG� UDFH� DQG� QDWLRQDO� RULJLQ�� DQG� WR� WKHUHE\� MXVWLI\� WKH�
criminalization of a class of people because of racial animus. 

 
23 See, e.g., Lowery, 999 S.W.2d at 657±��� �XSKROGLQJ� 6SHFLDO�0DVWHU¶V� ILQGLQJV� WKDW� 'DOODV� &RXQW\� MXGJH�

willfully committed misconduct when he used racial slurs against a Black parking attendant in public); Public 
Reprimand of Charles F. Huegler, CJC No. 00-0162--3��6WDWH�&RPP¶Q�-XG��&RQGXFW��-DQ�������������FRQFOXGLQJ�WKDW�
judge violated Canon 2A by making racial slurs, and derogatory remarks about Black and Latinx people in general 
and about a Latino patrolman in particular while at store where employees and customers overheard); Public 
Admonition of Oscar Tullos, CJC No. 00-0647--3��6WDWH�&RPP¶Q�-XG��&RQGXFW��0D\������������FRQFOXGLQJ�MXGJH�
violated Canons 2A and 3B(6) where judge abused his authority by illegally detaining a Mexican national and her 7 
year-old-child in holding cell for purpose of shocking them into following law requiring children to attend school and 
by making derogatory remarks to the woman that demonstrated prejudice based on national origin).  

24 7KH�ODEHOV�³LOOHJDO�DOLHQV´�DQG�³LQYDGHUV´�DUH�QRW�IDFLDOO\-QHXWUDO�WHUPV�RI�DUW��,Q�WKLV�FRQWH[W�WKHVH�WHUPV�³LQGH[�
UDFH��������IRVWHU�UDFLDO�VWHUHRW\SHV��DQG�LPEXH�OHJDO�FDWHJRULHV�ZLWK�UDFLDO�PHDQLQJ´�EHFDXVH�WKHVH�WHUPV�ZHUH�XVHG�WR�
falsely portray a group of migrants as inherently threatening and dishonest with the stated purpose to curtail migration 
of people from Latin America. See, e.g., City of S. Miami v. DeSantis, No. 19-CV-22927, 2021 WL 4272017, at *41±
42 (S.D. Fla. Sept. 21, 2������ILQGLQJ�WKDW�³FULPLQDO�LOOHJDOV�´�³LOOHJDO�DOLHQV�´�DQG�³LQYDGHUV´�DUH�GHPHDQLQJ�WHUPV�
EHFDXVH�WKRVH�WHUPV�DUH�RIWHQ�XVHG�WR�³PD[LPL]H�VKRFN�YDOXH´�DQG�SHUSHWXDWH�UDFLDO�VWHUHRW\SHV�DERXW�/DWLQ[�PLJUDQWV�
as inherently dangerous and threatening).  

25 Carrillo-Lopez, 2021 WL 3667330, at *14±16; DeSantis, 2021 WL 4272017, at *6 and 27.  
26 See, e.g., Carrillo-Lopez�������:/����������DW�
���ILQGLQJ�WKDW�HOHFWHG�RIILFLDOV¶�UHPDUNV��LQFOXGLQJ�³0H[LFDQV�

were poisoning the American citizen because they were of D�YHU\�XQGHVLUDEOH�FODVV�´�ZHUH�UDFLVW�DQG�VKRZHG�UDFLDO�
animus in enactment of anti-immigrant law).  
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)XUWKHU�� -XGJH�6KDKDQ¶V� FODLPV� DERXW� D� SXUSRUWHG�PLJUDQW� FULPH�ZDYH�KDUPLQJ� FRXQW\�

residents are false and inflammatory, and create the appearance of racial bias against those arrested 
under Operation Lone Star. While Judge Shahan claimed that Kinney County residents have been 
³DVVDXOWHG��LQMXUHG��WKUHDWHQHG��UREEHG��DQG�LQWLPLGDWHG´�E\�PLJUDQWV�27 he also admitted no local 
resident had been hurt by a migrant.28 ,QGHHG��WKH�VWDWH¶V�RZQ�FULPH�GDWD�VKRZ�WKH�OHYHO�RI�YLROHQFH�
crime has remained the same in Kinney County from 2020 to 2021,29 and as of October 2021, 
approximately 800 of the men arrested under OLS in Kinney County were charged solely with 
state misdemeanor trespass, with 160 more charged with cutting fences and damaging property.30 
Despite knowing that his migrant crime narrative is false, Judge Shahan nonetheless continued his 
targeting of migrants by perpetuating this narrative and associating undocumented people with 
lawlessness in public statements and disaster declarations.31  

 
B. -XGJH�6KDKDQ¶V�discriminatory statements to the media violate Canon 4A(1). 

 
-XGJH� 6KDKDQ¶V� UHPDUNV� WR� WKH� PHGLD� FDVW� ³UHDVRQDEOH� GRXEW� RQ� >KLV@� FDSDFLW\� WR� DFW�

LPSDUWLDOO\�DV�D�MXGJH´�LQ�YLRODWLRQ�RI�&DQRQ��$�����DV�WZR�UHFHQW�examples show. 
 
First, in response to criticisms about his deficient handling of OLS cases as part of an 

interview with the Washington Post, Judge Shahan blamed undocumented people for his own 
failure to appoint lawyers to over 150 people who were caged in a state prison for over a month 
without formal charges filed or attorneys appointed. To justify this failure, Judge Shahan stated 
WKDW�³.LQQH\�&RXQW\�FDQQRW�DIIRUG�WR�VWRS�SURVHFXWLQJ�>PLJUDQWV@´�DQG�³WKH\�DUH�LOOHJDO�DOLHQV�WKDW�
DUH�EUHDNLQJ�WKH�ODZ�´32 In other words, Judge Shahan suggested that if a person is perceived to be 
an ³LOOHJDO�DOLHQ�´�a judge may deny that person their constitutional right to an attorney. Such a 
QRWLRQ�IOLHV�LQ�WKH�IDFH�RI�WKH�³PRVW�EDVLF�REOLJDWLRQ�RI�SURWHFWLQJ�WKH�IXQGDPHQWal rights of those 
>WKH�MXGJH@�ZDV�HOHFWHG�WR�VHUYH�´33  

 
Second, Judge Shahan cast reasonable doubt on his ability to act impartially as a judge 

when he stated in a Texas Monthly LQWHUYLHZ�WKDW�³Biden is diffusing all of these people in our 
country to chaQJH�RXU�FXOWXUH�´�SHUSHWXDWLQJ�D�ZKLWH�QDWLRQDOLVW�FRQVSLUDF\�WKHRU\�WKDW�³IRUHLJQHUV�
ZLOO� VHL]H� SRZHU� LQ� WKH� 8�6�� WKURXJK� LPPLJUDWLRQ� DQG� UHSURGXFWLRQ�´34 To publicly push this 
discriminatory rhetoric while simultaneously presiding over the cases of people he fears will 
³FKDQJH�RXU�FXOWXUH´�FDVWV�³UHDVRQDEOH�GRXEW�RQ�>KLV@�FDSDFLW\�WR�DFW�LPSDUWLDOO\�DV�D�MXGJH´�LQ�
violation of violate Canon 4A(1). 
 

 
27 Shahan, supra QRWH�����DW����³7KRXVDQGV�RI�LOOHJDO�DOLHQV�LQYDGLQJ�RXU�JUHDW�6WDWH�RI�7H[DV�������KDV�UHVXOWHG�LQ�

our residents being assaulted, injureG��WKUHDWHQHG��UREEHG��DQG�LQWLPLGDWHG�E\�LOOHJDO�DOLHQV�´�� 
28 Croix, supra note 2.  
29 Mulder, supra note 3. 
30 Nelsen, supra note 4. 
31 Id. 
32 Arelis R. Hernández, et. al., +XQGUHGV� RI� 0LJUDQWV�+HOG� IRU� :HHNV�:LWKRXW� &KDUJHV� DV� 7H[DV¶V� %RUGHU�

Crackdown Overwhelms Justice System, WASH. POST (Sept. 30, 2021, 4:38 PM EST), 
https://www.washingtonpost.com/nation/2021/09/30/texas-migrant-arrests-release/.  

33 In re Chacon, 138 S.W.3d 86, 96 (Tex. Rev. Trib. 2004), aff'd (Sept. 24, 2004). 
34 Nelsen, supra note 4. 

https://www.washingtonpost.com/nation/2021/09/30/texas-migrant-arrests-release/
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II. -XGJH� 6KDKDQ¶V� 3UDFWLFH� RI� 5RXWLQHO\� 'HSULYLQJ� /LWLJDQWV� RI� 7KHLU� 5LJKW� WR�
Appointment of Counsel Violates Canons 2A and 3B(2) of the Code of Judicial 
Conduct 

 
In violation of Canons 2A and 3B(2) of the Code of Judicial Conduct, Judge Shahan 

routinely fails to comply with and lacks competence in articles 15.17(a) and 1.051 of the Texas 
Code of Criminal Procedure, as demonstrated when he systematically ignored his duty to advise 
OLS arrestees of the procedures to request appointed counsel, and indeed did not appoint lawyers 
for hundreds of people, at their bail-VHWWLQJ�KHDULQJV��RIWHQ�UHIHUUHG�DV�³DUWLFOH�������KHDULQJV�´�
Canon 2A provides that a judge must comply with the law and should act at all times in a manner 
that promotes public confidence in the integrity and impartiality of the judiciary. Canon 3B(2) 
provides, in pertinent part, that a judge should be faithful to the law and must maintain professional 
competence in it.  

 
The mandates under articles 15.17(a) and 1.051 are straightforward: at magistration, the 

magistrate judge must inform the person arrested on how to request a lawyer,35 and the judge must 
appoint counsel within three working days of a request for appointed counsel.36 The purpose of 
this requirement is to ensure that the person arrested has an opportunity to invoke their right to 
appointed counsel and, if they refuse counsel, that they make a knowing, intelligent, and voluntary 
ZDLYHU�RI�VXFK�ULJKWV��³7KH�ODZ�ZRXOG�EH�FKDRV�XQOHVV�DOO�MXGJHV�������IROORZ�WKH�ODZ�LQFOXGLQJ�LWV�
SURFHGXUHV��7KH�SURFHGXUHV�WKDW�H[LVW�DUH�GHVLJQHG�WR�VDIHJXDUG�WKH�SDUWLHV¶�ULJKWV�DQG�OHW�WKH�SXblic 
know what to expect. There is a reason for them and they are mandated by legislative 
HQDFWPHQWV�´37 

 
-XGJH� 6KDKDQ¶V� SUDFWLFH� YLRODWHG� ERWK� VWDWH� ODZ� DQG� WKH� 6L[WK� $PHQGPHQW�� DQG� WKHVH�

practices have the appearance of an intent to deprive people arrested under OLS of the right to 
appointed counsel. Instead of fulfilling his legal duties, during en masse magistration of 155 men 
arrested under OLS in a parking lot outside the Kinney County courthouse, Judge Shahan 
instructed the men to sign a pre-filled form, written in only English, that included a bare recitation 
of rights after an arrest and a pre-checked box declining to request appointment of counsel, without 
offering or advising them on how to request appointed counsel.38  
 

In addition to disregarding this responsibility as magistrate, Judge Shahan betrayed the 
SXEOLF¶V�WUXVW�DQG�ZDV�XQIDLWKIXO�LQ�XSKROGLQJ�WKH�FRQVWLWXWLRQDO�DQG�VWDWXWRU\�ULJKW�WR�FRXQVHO�ZKHQ�
he preemptively refused to appoint attorneys for the accused men and forced their waiver of the 
right to appointed counsel. Addressing the men during their magistration, he stated that, regardless 
of whether the men requested an attorney, they will not receive appointed counsel and will be 

 
35 Tex. Code Crim. Proc. art. 15.17(a) (2017) (³7KH�PDJLVWUDWH�VKDOO�DOVR�LQIRUP�WKH�SHUVRQ�DUUHVWHG�RI�WKH�SHUVRQ
V�

right to request the appointment of counsel if the person cannot afford counsel.  The magistrate shall inform the person 
DUUHVWHG�RI�WKH�SURFHGXUHV�IRU�UHTXHVWLQJ�DSSRLQWPHQW�RI�FRXQVHO�´�. 

36 7H[�� &RGH�&ULP�� 3URF�� DUW�� ������F����� �³,I� DQ� LQGLJHQW� GHIHQGDQW� �� �� �� UHTXHVWV� DSSRLQWHG� FRXQVHO� DQG� LI�
adversarial judicial proceedings have been initiated against the defendant, a court . . . in the county in which the 
defendant is arrested shall appoint counsel . . . not later than the end of the third working day after the date on which 
WKH�FRXUW��������UHFHLYHV�WKH�GHIHQGDQW¶V�UHTXHVW�IRU�DSSRLQWPHQW�RI�FRXQVHO�´��� 

37 In re Jones, 55 S.W.3d 243, 249 (Tex. Spec. Ct. Rev. 2000).  
38 McCullough, supra note 14. 
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required to waive this right because there were no defense attorneys available to them.39 This is 
IDOVH�DV�D�PDWWHU�RI�ODZ��DQG�IXQFWLRQV�WR�XVXUS�WKH�PHQ¶V�RSSRUWXQLW\�WR�UHTXHVW�D�ODZ\HU��WKHUHE\�
denying their constitutional and statutory right to legal counsel.40  

 
Even if Judge Shahan intended to appoint counsel later, had actually provided sufficient 

interpretation services, and provided translated copies of the pre-ILOOHG�IRUPV�IRU�WKH�PHQ��³JRRG�
LQWHQWLRQV�DUH�QRW�HQRXJK�´41 Canons 2A and 3B(2) demand more from judges, that judges must 
always remain cognizant of the destructive impacts of their judicial actions regardless of good faith 
or well-meaning intentions.42 +HUH��-XGJH�6KDKDQ¶V�URXWLQH�GHSULYDWLRQ�RI�FRXQVHO�UHVXOWHG�LQ�RYHU�
150 men unjustly incarcerated for weeks or more without being appointed attorneys and for months 
thereafter without formal charges filed nor a calendar appearance,43 effectively disappearing them 
into the state prison system based on mere allegations of misdemeanor trespass.  

 
More recent actions also demonstrate Judge 6KDKDQ¶V ongoing inability to act impartially, 

thereby undermining public confidence in the integrity and impartiality of the judiciary. This 
month, Judge Shahan unilaterally removed three duly-appointed visiting judges,44 cancelled all 
pending hearings previously scheduled before them,45 and then handpicked five judges as their 
replacement,46 acting in violation of Texas law and without good cause.47 The three visiting judges 
had granted hundreds of motions for release due to constitutional and statutory violations in the 
last few months,48 and they were scheduled to conduct hearings on an additional 153 pending 

 
39 Judge Shahan confirmed to the media the same explanation he provided at magistration. Jolie McCullough, 

Migrants Arrested by Texas in Border Crackdown are being Imprisoned for Weeks Without Legal Help or Formal 
Charges, KRISTV.COM (Sept. 27, 2021, 12:10 PM), https://www.kristv.com/news/texas-news/migrants-arrested-by-
texas-in-border-crackdown-are-being-imprisoned-for-weeks-without-legal-help-or-formal-charges �³7XOO\� 6KDKDQ��
the Kinney County judge, said Thursday that some men did not request counsel, and even if they had there were no 
local defense attorneys to take their cases�´���� 

40 The refusal or failure of the judge to appoint counsel for an indigent defendant is a denial of the constitutional 
right to counsel and due process of law. See Moore v. State, 168 Tex. Crim. 274, 277±78 (1959) (reversing conviction, 
despite court advising accused of his statutory rights and in absence of showing that court offered to appoint counsel, 
or accused was financially able to retain counsel or was able to represent himself, where judge insufficiently complied 
with statutory mandates and counsel was not appointed even if desired by accused). 

41 See, e.g., Jones�����6�:��G�DW������³-XGJH�-RQHV��XVLQJ�KLV�RZQ�PHWKRGV��DSSHDUV�WR�PHDQ�ZHOO��7KH�FRXUW�KDV�
no doubt that his goal in this and similar cases is to do justice. But good LQWHQWLRQV�DUH�QRW�HQRXJK�´�� 

42 See id. at 249.  
43 McCullough, supra QRWH�����DW������³2I�WKH�PRUH�WKDQ�����PLJUDQWV�GHWDLQHG�LQ�WKH�%ULVFRH�VWDWH�SULVRQ�WKLV�

week, according to a prison official, more than 440 had been picked up in Kinney . . . That led to at least 155 migrants 
EHLQJ�MDLOHG�IRU�ZHHNV�DW�WKH�%ULVFRH�VWDWH�SULVRQ�ZLWKRXW�ODZ\HUV��DFFRUGLQJ�WR�FRXUW�RIILFLDOV�DQG�DWWRUQH\V�´��� 

44 Cnty. J. Tully Shahan of Kinney Cnty., Letter and Order on Termination of Judicial Assignments and Upcoming 
Hearings Under Operation Lone Star (Dec. 8, 2021) (attached as Exhibit C). 

45 Id. 
46 Jolie McCullough, +XQGUHGV�RI�0LJUDQWV�$FFXVHG�RI�7UHVSDVVLQJ�/DQJXLVK�LQ�7H[DV�3ULVRQV��$�&RXQW\�-XGJH¶V�

new Approach Might Prolong Their Detention, TEX. TRIBUNE (Dec. 10, 2021, 5:00 AM CST), 
https://www.texastribune.org/2021/12/10/texas-border-security-migrant-prisons/.  

47 Texas law vests the power to reassign multiple judges to handle cases in counties with a backlog of cases in 
two people: the Chief Justice of the Supreme Court and the Presiding Judge of the administrative judicial region where 
WKH�EDFNORJJHG�FRXQW\�LV�ORFDWHG��7H[��*RY¶W�&RGH����������������������������DQG���������Judge Shahan, a county 
MXGJH�� LV� OLPLWHG� WR�DSSRLQWPHQW�RI�RQH�YLVLWLQJ� MXGJH�ZKHQ�FRXQW\�GRFNHWV�DUH�RYHUVWUHWFKHG��7H[��*RY¶W��&RGH���
26.024(a). If the county judge seeks to appoint a visiting judge to a pending case, they must show good cause and the 
paUWLHV�PXVW�EH�JLYHQ�QRWLFH�DQG�D�KHDULQJ��7H[��*RY¶W�&RGH����������D�±(b). 

48 McCullough, supra note 46, at ¶ 3; Findell & Caldwell, supra note 16, at ¶¶ 3±4. See also McCullough, supra 
note 16 (In September, State District Judge Roland Andrade ordered nearly 250 men, the majority arrested in Kinney 

https://www.kristv.com/news/texas-news/migrants-arrested-by-texas-in-border-crackdown-are-being-imprisoned-for-weeks-without-legal-help-or-formal-charges
https://www.kristv.com/news/texas-news/migrants-arrested-by-texas-in-border-crackdown-are-being-imprisoned-for-weeks-without-legal-help-or-formal-charges
https://www.texastribune.org/2021/12/10/texas-border-security-migrant-prisons/
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pretrial writs of habeas corpus in December.49 Judge Shahan made this decision despite admitting 
there is a larger volume of OLS cases than the court can handle alone,50 and he issued the order 
only a day after County Attorney Brent Smith filed a writ of prohibition in state court, seeking to 
prevent the visiting judges from granting further relief, such as release in pending cases.51 Judge 
6KDKDQ¶V� SUHIHUUHG� UHSODFHPHQW� MXGJHV� DUH� EHOLHYHG� WR� EH� KLV� ³IULHQGV´� ZKRP� -XGJH� 6KDKDQ�
EHOLHYHG� ³XQGHUVW>RRG@�:HVW� 7H[DV´� EHWWHU� WKDQ� WKH� GXO\-appointed judges.52 -XGJH� 6KDKDQ¶V�
GLVUHJDUG�IRU�KXQGUHGV�RI�SHRSOH¶V�ULJKW�WR�EH�IUHH�IURP�LOOHJDO�FRQILQHPHQW�LQ�IDYRU�RI�KLV�RZQ�
system of justice with personally-DSSRLQWHG�MXGJHV�VHYHUHO\�XQGHUPLQHV�WKH�MXGLFLDU\¶V�LQWHJULW\�
and impartiality. 

 
Lastly, these failurHV� FDQQRW� EH� H[SODLQHG� E\� LQDGYHUWHQFH�� -XGJH� 6KDKDQ¶V� SUDFWLFH� RI�

preemptively refusing the right to counsel by using pre-filled forms and misleading advisal raises 
VHULRXV�FRQFHUQV�WKDW�KH�LV�DEGLFDWLQJ�KLV�MXGLFLDO�UROH�IRU�³ODZOHVV�MXGLFLDO�FRQGXFW��RU a personal 
brand of justice in which the judge becomes a law unto himself, [which] is as threatening to the 
FRQFHSW�RI�JRYHUQPHQW�XQGHU�ODZ�DV�LV�WKH�ORVV�RI�MXGLFLDO�LQGHSHQGHQFH�´53 His actions replacing 
the judges raise the same concerns. To be sure, mistakes happen. But these were not mistakes. This 
kind of systematic violation can only arise from either deliberately ignoring the law, or an 
inexplicable and deeply troubling inability to comprehend the requirements of a simple statutory 
mandate. Judge SKDKDQ¶V� YLRODWLRQ� RI� WKH� DSSRLQWPHQW� RI� FRXQVHO� ODZ� ZDV� VR� IODJUDQW� DQG�
consistent that state officials eventually took magistration authority away from him for people 
arrested under Operation Lone Star because of concern with his judicial performance.54 
 
 For these reasons, we urge the Commission to investigate and meaningfully hold Judge 
Shahan accountable for his serious violations of the Canons of the Texas Code of Judicial Conduct. 
:LWKRXW�D�³WUXH�VHQVH�RI�DFFRXQWDELOLW\�´�OHIW�XQIHWWHUHG��-XGJH�6KDKDQ¶V�EHKDYLRU�ZLOO�FRQWLQXH�WR�
lead to judicial lawlessness.55 

 
County, to be immediately released from state custody because they were being illegally detained and held for more 
than a month without the state filing charges against them, citing widespread violations of state law and constitutional 
rights to due process). 

49 Letter from Kristin Etter, Special Project Dir., Tex. RioGrande Leg. Aid, to Stephen B. Ables, Presiding J., 
Sixth Admin. Jud. Reg. (Dec. 9, 2021) (attached as Exhibit D). 

50 Shahan, supra QRWH�����DW������FLWLQJ�WR�³WKH�ODUJH�YROXPH�RI�PLVGHPHDQRU�FDVHV�ILOHG�XQGHU�2SHUDWLRQ�/RQH�
6WDU´�DV�KLV�UDWLRQDOH�WR�UHSODFH�DOO�WKUHH�RI�WKH�YLVLWLQJ�MXGJHV��ZLWKRXW�FLWLQJ�WR�DQ\�OHJDO�DXWKRULW\�RU�ODZIXO�Easis 
granted to him under Texas law). 

51 Application for Writ of Prohibition and Motion for Stay of Proceedings Below 1±2, and 5±6, In re State ex rel. 
Brent Smith, Ct. of Crim. App. Tex., WR-93, 354-01 (Dec. 7, 2021) (attached as Exhibit E). 

52 McCullough, supra note 46, at ¶ 6 (the Presiding Judge Ables believed that Judge Shahan replaced his appointed 
MXGJHV�ZLWK�-XGJH�6KDKDQ¶V�³IULHQGV´�ZKRP�6KDKDQ�EHOLHYHG�EHVW�³XQGHUVWRRG�:HVW�7H[DV�´�� 

53 Lowery, 999 S.W.2d at 659. See McCullough, supra note 14, at ¶ 21 (³Narce Villarreal, the justice of the peace 
[in Kinney County] who conducted most of these hearings, said Friday that most of the men she processed requested 
attorneys, so she filled out the necessary indigent defense paperwork. But she said the county jXGJH�WROG�KHU�KH�GLGQ¶W�
ILOO�RXW�VXFK�IRUPV��DQG�VKH�GLGQ¶W�NQRZ�KRZ�RU�LI�DWWRUQH\V�ZHUH�DFWXDOO\�DVVLJQHG�´�� 

54 E-PDLO�EHWZHHQ�%UDQGRQ�:RRG��([HF��'LU���7H[��&RPP¶Q�-DLO�6WDQG���DQG�&KULV�(DUS��6HF��&KLHI��7H[��'HS¶W�
of Emerg. Mgt., (Aug. 14, 2021) (attached as Exhibit F): 

:RRG��7&-6���³6LQFH�.LQQH\�LV�VLPSO\�QRW�XS�WR�WKH�WDVN��,�UHFRPPHQG�WKDW�LI�DW�DOO�SRVVLEOH��DQ\�
arrests made in Kinney by DPS as part of OLS be taken straight to VVTPF. I can not in good 
FRQF>LHQFH@�EH�RN�ZLWK�WKHLU�DSSURDFK�´ 
Earp (T'(0���³7KDW�LV�WKH�UHFRPPHQGDWLRQ�RI�2&$�EDVHG�RQ�WKHLU�PHHWLQJ�ZLWK�.LQQH\�&RXQW\�´ 

55 In re Barr, 13 S.W.3d 525, 553 (Tex. Rev. Trib. 1998).  
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EXHIBIT A 
 
 
 

Joint Statement with County Attorney of Kinney County and Declaration of Local 
State of Disaster, Dated April 21, 2021 

 
 

 
 

  



Fellow Texans, 

Today in Kinney County we are declaring a Local State of Disaster due to the thousands of illegal 
aliens invading our great State of Texas. This invasion has resulted in our residents being assaulted, 
injured, threatened, robbed, and intimidated by illegal aliens from around the world. As Texans, 
we will no longer allow the sovereignty and territorial integrity of our borders to be violated. 

On April 21, 1836, Texas won her independence during the battle at San Jacinto, the final and 
decisive battle of the Texas Revolution. Today, 185 years later, Texas is once again under siege, 
as thousands upon thousands of illegal aliens invade our State through our border with Mexico. 

The current status quo of our border is NOT sustainable, and endangers the health, life, and 
property of our residents. To effectively maintain the sovereignty and territorial integrity of our 
borders, the counties in Texas must stand together against this invasion and demand action from 
our governor and state leadership. 

Numerous counties across Texas have already pledged to sign their own Declaration of Local State 
of Disaster. We look forward to coordinating with those counties and other state officials in 
establishing the necessary safeguards that will keep our residents safe. 

Tu 
Kinney County, Texas 

Brent Smith, County Attorney 
Kinney County, Texas 



DECLARATION OF LOCAL STATE OF DISASTER 

FILED FOR RECORD 
at//.' 3tJ o'clocktl.M 

APR 2 1 2021 

QJlll(ff&DIS1T£1Ctm:,l'JlMtCO. 

WHEREAS, the health, life, and property of the residents of Kinney County is under an 
imminent threat of disaster from the human trafficking occurring on our border with Mexico. The 
ongoing border crisis has resulted in thousands of illegal aliens invading Kinney County and 
overwhelming our local, state, and federal law enforcement. This continual violation of our 
sovereignty and territorial integrity has resulted in residents of Kinney County being assaulted, 
threatened with violence, and robbed, while also sustaining vast amounts of property damage; and 

WHEREAS, the public health and safety of the residents of Kinney County is under an 
imminent threat of disaster from an elevated risk of exposure to unknown variants of COVID-19 
resulting from the human trafficking occurring on our border with. Mexico. The limited resources 
of Kinney County cannot adequately furnish the necessary procedures and facilities set forth by 
the Centers for Disease Control and Prevention for the testing an.d quarantining of thousands of 
illegal aliens who may be infected with unknown variants of COVID-19, or other infectious 
diseases that residents have not been vaccinated for; and 

WHEREAS, the County Judge of Kinney County, Texas, has determined that extraordinary 
measures must be taken to ensure the protection of the health, safety, and welfare of county 
residents. 

NOW, THEREFORE, BE IT PROCLAIMED BY THE COUNTY TIJDGE OF Kinney 
County, Texas: 

1. That a local state of disaster is hereby declared for Kinney County, Texas, pursuant to 
Section 418.108(a) of the Texas Government Code. 

2. Pursuant to Section 418.108(b) of the Texas Government Code, the state of disaster 
shall continue for a period of not more than seven days from the date of this declaration 
unless renewed by the County Judge or continued by the Commissioners' Court of 
Kinney County, Texas. 

3. Pursuant to Section 418.108(c) of the Texas Government Code, this declaration of a 
local state of disaster shall be given prompt and general publicity and shall be filed 
promptly with the County Clerk of Kinney County, Texas. 

4. Pursuant to Section 418.108( d) of the Texas Government Code, this declaration of a 
local state of disaster activates the Kinney County emergency management plan. 

5. Pursuant to Section 362.002(a) of the Texas Local Government Code, this local state 
of disaster is intended to authorize, and does hereby declare, that a state of civil 



emergency exists in Kinney County, Texas, and requests the assistance of additional 
law enforcement to uphold the sovereignty and territorial integrity of the county. 

6. Pursuant to Section 433.00S(a) of the Texas Government Code, this local state of 
disaster is intended to request, and does hereby request, that the Governor of Texas 
provide state military forces to aid in controlling conditions in the county by assisting 
the County Sheriff in the enforcement of law and the preservation of the sovereignty 
and territorial integrity of the county. 

7. That this declaration hereby authorizes the use of all lawfully available resources and 
authority granted under both the Constitution of Tex:as and the Constitution of the 
United States. 

8. That this declaration shall take effect immediately from and after its issuance and, upon 
approval by the Kinney County Commissioners' Court, shall continue in effect until 
terminated by the County Judge. Pursuant to this declaration, additional directives may 
be issued by the County Judge at any time deemed necessary. 

DECLARED this 21st day of April 2021. 

Tully Shahan, C unty Judge 
Kinney County Texas 



EXHIBIT B 
 

 
 
Photograph of Parking Lot Magistration Posted by .LQQH\�&RXQW\�6KHULII¶V�2IILFH, 

Dated August 6, 2021 



  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Taken from Jolie McCullough, Thanks to Local Politics and a Railroad, Rural Kinney County Accounts for Most of 
7H[DV¶� 0LJUDQW� $UUHVWV, TEX. TRIBUNE (Sept. 2, 2021, 5:00 AM CST), 
https://www.texastribune.org/2021/09/02/texas-immigration-arrests-jail-kinney-county/. 
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Shahan Letter and Order Terminating Judicial Assignments and Hearings 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  





EXHIBIT D 
 
 
 

Etter (TRLA) Letter to AJR Presiding Judge Ables, Dated December 9, 2021 
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Law Offices of 

Texas RioGrande Legal Aid, Inc. 
4920 North IH-35 

Austin, Texas 78715 
(512) 374-2700

Robert Doggett 
Executive Director 

RDoggett@trla.org 
(512) 680-3831

December 9, 2021 

Via email to: VDEOHV#FR�NHUU�W[�XV

Hon. Stephen %��Ables 
Presiding Judge of the Sixth Administrative Judicial Region 
Kerr County Courthouse 
700 Main Street, 2nd Floor 
Kerrville, TX 78028 

Re: Authority to remove judges who are assigned by the Presiding Judge 

Your Honor: 

We write to ensure that you’re aware of a delicate and unusual situation that affects hundreds of 
our clients, the Texas judiciary, and efficient law enforcement in South Texas. 

Apparently yesterday afternoon Judge Shahan attempted to remove three judges who you 
assigned to hear Operation Lone Star cases, namely Judge Kitty Schild, Judge Vivian Torres, and 
Judge Genie Wright.  See Judge Shahan’s Dec. 8 Letter, attached.  Judge Shahan does not appear 
to have authority to remove the judges who you appointed.  See Tex. Govt Code Sec. 74.056.  If 
the presiding judge assigns a judge within the region, only the presiding judge can remove that 
judge.  Furthermore, any of these judges also has authority under Tex. Code Crim. Proc. Art. 11 
to hear any pending habeas applications in addition to the matters on their arraignment dockets. 

Those arraignment dockets are exceedingly full.  Currently we represent 153 detained clients 
who have pending pretrial writs of habeas corpus.  Many if not all had been agreed to be heard 
by Judge Schild and Judge Torres on their upcoming dockets over the next few days. All of our 
clients have been held in state prisons at taxpayer expense for months. Most were arrested solely 
for misdemeanor trespass more than 100 days ago, and have been in prison ever since.  They are 
finally on dockets for December before one of the assigned judges whose authority has been 
called into question by Judge Shahan’s attempt to remove them. 

Judge Shahan would cancel existing dockets for the next three weeks, after Kinney County 
having previously canceled all four dockets last week due to a Covid outbreak.  This would 
further aggravate a situation in courts that is already chaotic.  We ask that you renounce Judge 
Shahan’s attempt to exercise authority vested only in you as the presiding judge of 



2 
 

Administrative Region 6 by Tex. Govt. Code Sec. 74, and not permit any further disruption to 
the hearings currently scheduled, or the dockets that were established before his Dec. 8 letter. 
 
There can be no question but that the services of Judges Schild, Torres, and Wright remain 
urgently needed.  Consider this Operation Lone Star Data: 

Kinney County Arraignments if Arrested 12/4/21 
Kinney arrests through 11/30/21 1658 

Arraigned 125 

Remaining to be arraigned 1533 

Present Rate of arraignment per month (Nov & Dec) 120 

Months until arraignment at present rate 12.78 

Days until arraignment if arrested 12/1/21 389.64 

Earliest Date of Arraignment at Present Rate 1/2/2023 
 
If Kinney County has filed more cases than it can effectively administer, the solution is to bring 
in more judges, more prosecutors, more court staff, and more defense lawyers, not to remove the 
judges who have heard the vast majority of OLS cases in the county. Yet Judge Shahan’s only 
attempt to supply a reason for removal of the judges is to cite “the large volume of misdemeanor 
cases filed under Operation Lone Star.”  This illogical explanation for removal of judges who 
have proven their capacity for service in the unusual circumstances created by Operation Lone 
Star instead could present an appearance of impropriety that all judges are sworn to avoid. 
 
We ask that you immediately confirm for the three judges who you assigned to hear Operation 
Lone Star cases that their authority remains intact and unaffected by Judge Shahan’s December 8 
letter, especially as to cases that were already set for hearing prior to that letter.  The prosecuting 
attorney is aware of these filings and settings and was served with copies of the pending writs of 
habeas corpus over a week ago.  The upcoming dockets that Judge Shahan attempts to cancel 
been set since November 5.  We have prepared our clients accordingly, and urge you to permit 
these proceedings to occur.  We are at your service for any questions, and can be reached at 
(512) 374-2794. 
  

Respectfully, 
 
       Robert Doggett 
       Executive Director 
       TEXAS RIOGRANDE LEGAL AID 
 
       Kristin Etter 
       Special Project Director 
       Operation Lone Star 
       TEXAS RIOGRANDE LEGAL AID 
 
copy via email: Hon. Tully Shahan 

Hon. Vivian Torres 
Hon. Genie J. Wright 
Hon. Kitty Schild 
Brent Smith, Kinney County Attorney 
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Smith Application for Writ of Prohibition and Motion for Stay of Proceedings, 
Dated December 7, 2021 

  



Application for Writ of Prohibition
and

Motion for Stay of Proceedings Below
   

No. _________________________________

IN THE COURT OF CRIMINAL APPEALS OF TEXAS, AT AUSTIN

In re State ex rel. Brent Smith

Respondent

Respectfully Submitted, 

Brent Smith
County Attorney for Kinney County

SBN 24080722
Box 365

Brackettville, Texas 78832
Tel. (830) 563-2240
Fax: (830) 563-2644

WR-93,354-01
COURT OF CRIMINAL APPEALS

AUSTIN, TEXAS
Transmitted 12/7/2021 10:41 AM

Accepted 12/8/2021 10:26 AM
DEANA WILLIAMSON

CLERK



Issue Presented

May a judge grant any form of pre-trial relief to a defendant confined
pursuant to an information without conducting a hearing at which the
State has an opportunity to be heard?

i
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Identity of Parties and Counsel

Pursuant to the Rules of Appellate Procedure (“Tex.R.App.Pro.”), the
following is a complete list of the names and addresses of all parties involved in this
case, so the members of the Court may at once determine whether they are
disqualified to serve or should recuse themselves from participating in the decision
of the case and so the Clerk of the Court may properly notify the parties or their
counsel, if any, of the judgment and all orders of the Court of Criminal Appeals.

Relator

Brent Smith
County Attorney for Kinney County, Texas

Box 365
Brackettville, Texas 78832

Respondents

Hon. Vivian Torres
Post Office Box 56

Rio Medina, Texas 78066

Hon. Genie J. Wright
Post Office Box 598
Marfa, Texas 79843

Hon. Kitty Schild
500 E. San Antonio

El Paso, Texas 79901
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Application for Writ of Prohibition
and

Motion for Stay of Proceedings Below
   

No. _________________________________
                     

IN THE COURT OF CRIMINAL APPEALS OF TEXAS, AT AUSTIN
                     

In re State ex rel. Brent Smith
                     

Respondent
                     

TO THE HONORABLE COURT OF CRIMINAL APPEALS:

COMES NOW, Brent Smith, County Attorney for Kinney County, Texas,

(“Relator”), complaining of the actions of the Hon. Vivian Torres, Hon. Genie J.

Wright, and Hon. Kitty Schild, each sitting by assignment in the County Court of

Kinney County (“Respondents”), and requesting that this Honorable Court issue its

writ of prohibition against said Respondents, and in support of such application

would respectfully show the Court as follows:

Statement of Facts

In response to Gov. Abbott’s “Operation Lone Star” emergency initiative,

Kinney County has experienced more that 1,500 arrests for offenses which are

jurisdictionally based in the County Court of Kinney County.  The average annual
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number of new criminal cases in County Court for our county is generally less than

one hundred (100).  

In many of the pending cases, attorneys for the defendants have filed

pleadings in the form of applications for pre-trial writs of habeas corpus; motions

to quash the information; motions to set aside the information; motions to dismiss

the information; motions to reduce bond, and motions for release on personal bond. 

On information and belief, the undersigned alleges that one or more of the

Respondents have granted some form of relief in these pre-trial matters in ex parte

communications without notice to the State and/or without conducting a hearing at

which the State may be heard.1  Additionally, the State is informed that these ex

parte communications occurred without a docketed court hearing and did not

include any type of formal notice to the State, but were instead facilitated by means

of email correspondence between attorneys for the defendants and Respondents. 

Moreover, on information and belief, the undersigned asserts that there will be

similar filings in hundreds of pending cases before the  end of 2021. 

  1  The State is endeavoring to obtain copies of all of the aforementioned orders.  The County Clerk’s
office, however, is by all accounts overwhelmed by the number of filings and is running behind on
receiving, accepting, and filing documents.  The State will continue its efforts to obtain the documents
and will supplement the Court once they are obtained. 
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Argument & Authorities

To be entitled to mandamus relief in a criminal case, the relator must show

that (1) relator has no adequate remedy at law for obtaining the relief the relator

seeks and (2) what relator seeks to compel involves a ministerial act rather than a

discretionary act. In re Powell v. Hocker, 516 S.W.3d 488, 494-495 (Tex.Cr.App.

2017). A writ of prohibition must meet the same standards as a writ of mandamus.

See In re Medina, 475 S.W.3d 291, 297-298 (Tex.Cr.App. 2015).  

In Medina, the Court set out the general principles relating to the

requirements for prohibition:

A writ of prohibition must meet the same standards as a writ of
mandamus, the former being used to "prevent the commission of a
future act whereas the latter operates to undo or nullify an act already
performed ...." State ex rel. Wade v. Mays, 689 S.W.2d 893, 897
(Tex.Crim.App.1985). To merit relief through a writ of prohibition, an
applicant must first show that the act he wishes the higher court to
restrict "does not involve a discretionary or judicial decision." Simon v.
Levario, 306 S.W.3d 318, 320 (Tex.Crim.App.2009). Second, an
applicant must show that he has no adequate remedy at law. State ex
rel. Young v. Sixth Judicial Dist. Court of Appeals, 236 S.W.3d 207,
210 (Tex.Crim.App.2007). "In some cases, a remedy at law may
technically exist; however, it may nevertheless be so uncertain, tedious,
burdensome, slow, inconvenient, inappropriate or ineffective as to be
deemed inadequate." Smith v. Flack, 728 S.W.2d 784, 792
(Tex.Crim.App.1987). Equitable principles are necessarily involved
when we consider whether mandamus or prohibition should issue. Id.
The ministerial-act requirement is satisfied if the relator can show a
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clear right to the relief sought because the facts and circumstances
dictate but one rational decision under unequivocal, well-settled, and
clearly controlling legal principles. In re Bonilla, 424 S.W.3d 528, 533
(Tex.Crim.App.2014). As Professors Dix and Schmolesky have pointed
out, this Court has discussed the ministerial duty in terms of the
respondent's authority or jurisdiction: "If a trial judge lacks authority or
jurisdiction to take particular action, the judge has a ‘ministerial’ duty
to refrain from taking that action, to reject or overrule requests that he
take such action, and to undo the action if he has already taken it." 43B
GEORGE E. DIX & JOHN M. SCHMOLESKY, TEXAS PRACTICE
SERIES: CRIMINAL PRACTICE AND PROCEDURE § 61.29 (3d
ed.2011).

Medina, 475 S.W.3d at 298.

Relator Has A Clear Right to the Relief Sought

Availability of Prohibition

Effective January 1, 1978, Art. 5, § 5, Tex. Const. was amended in
order to confer upon the Court powers to grant extraordinary writs in
cases "regarding criminal law matters," in addition to the previously
existent mandamus and prohibition authority to enforce its own
jurisdiction. See generally State ex rel. Vance v. Routt, 571 S.W.2d
903 (Tex.Cr.App.1978); Thomas v. Stevenson, 561 S.W.2d 845
(Tex.Cr.App.1978) (Onion, P.J., concurring).

Wade v. Mays, 689 S.W.2d at 897.  This application seeks the appropriate remedy

for the intended actions of Respondent.

The writ of prohibition is an appropriate remedy to restrain the acts of
a court which it has no legal authority to exercise. Such writ, though
infrequently, has been issued by this Court and by the Supreme Court.
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State ex rel. Burks v. Stovall, 324 S.W.2d 874, 876 (Tex.Cr.App. 1959). 
Similarly:
                     

A writ of prohibition is that process by which a superior court prevents
inferior courts, tribunals, officers, or persons from usurping or
exercising jurisdiction with which they have not been vested.

                     

State ex rel. Smith v. Blackwell, 500 S.W.2d 97, 99 (Tex.Cr.App. 1973).

The issuance of the writ of prohibition is restricted:

That writ [prohibition] issues only to prevent the threatened commission
of a future act, and not to undo an act performed. Similarly, it will not
issue to review an act which has already been performed, or to annul or
correct proceedings already terminated.

State ex rel. Rodriguez v. Onion, 741 S.W.2d 433, 435 (Tex.Cr.App. 1987).

The facts of the case at bar show, without doubt, that prohibition is the

appropriate remedy to terminate Respondent’s unwarranted exercise of judicial

power.

The Act(s) Sought to be Prohibited

Relator seeks to prohibit each of the respondents from granting full or partial

relief in any case in which the defendant seeks relief via an application for pre-trial

writs of habeas corpus; a motion to quash the information; a motion to set aside the

information; a motion to dismiss the information; a motion to reduce bond, and/or

a motion for release on personal bond.  In that regard, while Article 11.15 of the
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Code of Criminal Procedure permits a trial court to summarily deny relief in a

habeas corpus proceeding when the applicant’s petition/application demonstrates

that applicant “is entitled to no relief whatever,” the  State would show that nothing

in the Code of Criminal Procedure or Penal Code permits a trial court to grant ex

parte relief in any of the aforementioned situations.   Consequently, any grant of

relief in any case involving an application for pre-trial writs of habeas corpus; a

motion to quash the information; a motion to set aside the information; a motion to

dismiss the information; a motion to reduce bond, and/or a motion for release on

personal bond, would be improper.  

Relator Has No Adequate Remedy at Law

There is no appeal from the decision of the Respondent to intervene into the

jurisdiction of this Court. No other court has the authority to enforce the jurisdiction

of this Court but this Court.

Not only has Applicant no remedy at law, adequate or otherwise, but time is

of the essence. Given that there are hundreds of motions seeking similar relief

expected to be filed by the end of 2021, a failure to issue the writ prohibiting
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Respondents from proceeding will result in the exercise of judicial power without 

authority or jurisdiction.2

Conclusion

Relator has shown an entitlement to the issuance of a writ of prohibition

directing Respondents not to grant relief in any case involving an application for

pre-trial writs of habeas corpus; a motion to quash the information; a motion to set

aside the information; a motion to dismiss the information; a motion to reduce bond,

and/or a motion for release on personal bond.  Relator has shown a clear entitlement

to relief and the absence of any adequate remedy at law other than prohibition to

restrain respondent from acting without jurisdiction or authority.  Accordingly,

Relator has shown himself to be entitled to relief.

Motion for Stay of Proceedings Below

Given that there are hundreds of motions seeking the type of relief detailed in

this application and hundreds more are expected to be filed by the end of 2021, the

State of Texas and the people of Kinney County will suffer irreparable harm if

  2  Relator is not seeking mandamus relief in any of the cases in which one of the Respondents has
already granted bond reductions or other forms of relief resulting in release without a hearing as there
have been no dispositive hearings in those cases and the State is hopeful that the defendant in those
cases will appear as ordered. 
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Respondents are not temporarily prohibited from granting relief in any case

involving an application for pre-trial writs of habeas corpus; a motion to quash the

information; a motion to set aside the information; a motion to dismiss the

information; a motion to reduce bond, and/or a motion for release on personal bond. 

Consequently, Relator prays the Court to issue its temporary Order prohibiting such

action during the pendency of the proceedings in this case. 

Prayer

Relator respectfully prays this Court to enter its Order prohibiting each of the

Respondents from granting relief in any case involving an application for pre-trial

writs of habeas corpus; a motion to quash the information; a motion to set aside the

information; a motion to dismiss the information; a motion to reduce bond, and/or

a motion for release on personal bond, without a hearing, during the pendency of

this case. Moreover, Respondent respectfully prays that, after due consideration of

the case, the Court issue its Order prohibiting the said respondents, and/or any

judges appointed to sit on misdemeanors with similar requests for relief, from

granting such relief without conducting a hearing at which the State of Texas may

be heard. 
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Respectfully submitted,
                 

/s/ Brent Smith
                     

___________________________________
Brent Smith
County Attorney for Kinney County
SBN 24080722
Box 365
Brackettville, Texas 78832
Email: bsmith@co.kinney.tx.us
Tel. (830) 563-2240
Fax: (830) 563-2644

Certificate of Compliance

This is to certify that: (1) this document, created using MSWord™ software,

contains 1,769 words, excluding those items permitted by Rule 9.4 (i)(2)(B),

Tex.R.App.Pro., and complies with Rules 9.4 (i)(2)(B) and 9.4 (i)(3),

Tex.R.App.Pro.

                 

/s/ Brent Smith
                     

___________________________________
Brent Smith
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The filer served this document via email generated by the efiling system
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EXHIBIT F 
 
 
 

E-Mail Between Brandon Wood from TCJS and Chris Earp from TDEM, 
Dated August 14, 2021 



Kaitlin Lopez Cano 

From: 
Sent: 
To: 
Cc: 

Chris Earp <Chris.Earp@tdem.texas.gov> 
Saturday, Auqust 14, 2021 3:50 PM 
Brandon Wood 
Ronny Taylor 

Subject: Re: Upon Further Reflection 

That is the recommendation of OCA based on their meeting with Kinney County. 

Chris Earp 
Section Chief, Response - State Management Team 
Texas Division of Emergency Management 
0: 512-424-7061 
M: 512-917-8051 

On Aug 14, 2021, at 3:48 PM, Brandon Wood <brandon.wood@tcjs.state.tx.us> wrote: 

Since Kinney is simply not up to the task, I recommend that if at all possible, any arrests made in Kinney 
by DPS as part of OLS be taken straight to VVTPF. I can not in good concise be ok with their approach. I 
am not sure what wrinkles have to be ironed out or gaps covered, and if I need to be ironing or covering, 
just let me know. 

Brandon S. Wood 
Executive Director 
Texas Commission on Jail Standards 

CAUTION: This email was received from an EXTERNAL source. Use caution when opening attachments or clicking 
links. 
If this could be a malicious email or phishing attempt, then please forward this email to~ and 
then DELETE the email from your Inbox. 
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